[42

Robert L. GARDNER and Betty Ann Gardner v. Joe
ROBINSON, Sr.

CA 92-885 854 S.W.2d 356

Court of Appeals of Arkansas
Division II
Opinion delivered May 26, 1993

DAMAGES — DETERMINATION OF UPON DEFAULT — The general
rule is that in an inquiry of damages upon default, all of the
plaintif®s material allegations are to be taken as true, and the
determination of the amount of the damages to be awarded is all
that remains to be done; the plaintiff must introduce evidence to
support any judgment for damages, in excess of nominal damages.
DAMAGES — DEFAULT JUDGMENT ESTABLISHES LIABILITY BUT NOT
THE EXTENT OF DAMAGES — DEFENDANT MAY NOT INTRODUCE
EVIDENCE TO DEFEAT PLAINTIFF'S CAUSE OF ACTION. — Under the
Arkansas Rules of Civil Procedure a default judgment establishes
liability but not the extent of damages; proof is still required to
establish the amount of damages except in suits in which a verified
account has been submitted; after default the defendant has the
right to cross-examine the plaintiff’s witnesses, to introduce evi-
dence in mitigation of damages, and to question on appeal the
sufficiency of the evidence to support the amount of damages
awarded; the defaulting defendant may not introduce evidence to
defeat the plaintiff’s cause of action.

CONVERSION — DEFINED — REQUIREMENTS FOR MAINTAINING AN
ACTION FOR. — Conversion is a common law tort action for the
wrongful possession or disposition of another’s property; in order to

- maintain an action to recover damages for the conversion of

property, the plaintiff must show title in the property so wrongfully
taken or converted.

CONVERSION — LIABILITY SETTLED BY APPELLEE’S DEFAULT —
PROOF TO THE CONTRARY SHOULD NOT HAVE BEEN ALLOWED. —
Where, by failing to submit a timely answer, the appellee admitted
the allegations in the complaint that appellants owned the property
and that the stone was removed from the land in question, the
appellee’s liability for conversion was settled by his default; proof to
the contrary was not competent to defeat appellant’s cause of action
and the chancellor, in denying damages, should not have been
influenced by the testimony which was designed to avoid appellee’s
liability.

DAMAGES — SUIT IN EQUITY, NOT LAW — CONSIDERATION OF AN



ARK. APP.] GARDNER v. ROBINSON 91
Cite as 42 Ark. App. 90 (1993)

AWARD OF TREBLE DAMAGES WAIVED. — By proceeding in equity,
rather than at law, appellants waived the consideration of an award
of treble damages under the statute, as courts of equity will not aid
in the enforcement of penalties.

Appeal from Jackson Chancery Court; Tom L. Hilburn,
Chancellor; reversed and remanded.

Hartsfield, Mixon, Almand & Grisham, by: Audrianna
Grisham, for appellants.

Gerald W. Carlyle, for appellee.

JubpiTH ROGERS, Judge. Robert and Betty Ann Gardner
appeal from a decree granting their request for quiet title but
denying their claim for damages for conversion. On appeal,
appellants contend that the chancellor erred in refusing to award
damages for conversion. We find merit in their argument and
reverse.

On June 12, 1991, appellants filed a complaint in the
chancery court seeking to quiet title in certain property located in
Jackson County. Appellants alleged ownership of the described
property by virtue of a warranty deed which was attached as an
exhibit to the complaint. Appellants also averred that appellee
claimed ownership of this property and that he had removed
valuable stone from the land. For the extraction of the stone,
appellants claimed entitlement to damages in conversion and also
treble damages pursuant to Ark. Code Ann. § 18-60-102(a)
(1987). Appellee filed an untimely answer to the complaint.

- At the outset of the hearing, appellants’ counsel informed
the chancellor that appellee was in default due to the lateness of
his answer, and asserted that the only matter at issue was the
amount of damages to be awarded appellants for the conversion
of the stone. Appellee acknowledged that his response to the
complaint was untimely and no excuse was offered for the
lateness of his answer.

On the question of damages, appellant presented the testi-
mony of Arno Shuman. Mr. Shuman testified that in the spring of
1991, appellee approached him with the idea of removing stone
from the property. According to Shuman, it was agreed that
Shuman and his sons would provide the labor, while appellee
would supply the fuel and necessary equipment. Shuman stated
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that he and his sons removed ten truckloads of stone, which was
sold to a man in Mississippi at $200 a load, for a total of $2,000.
He said that he and appellee split the profits. Shuman further
testified that the land had the appearance of a mining company
having gone through it and that appellee related that he had
removed twenty-five to thirty loads of stone from the land on
previous occasions. Shuman also said that appellee advised him
that there existed a controversy with appellants over the owner-
ship of the land.

In his testimony, appellee stated that Mr. Shuman ap-
proached him about removing stone from land owned by one of
Shuman’s relatives. He testified that he did provide equipment
for a share of the proceeds, but he denied having directed Shuman
to the location from which the stone was to be taken.

Over appellants’ objection, the chancellor allowed appellee’s
witness, Dewayne Jones, to testify that he owned the land from
which the stone was removed. In overruling appellants’ objection,
the chancellor commented that *“[d]amages goes to what was
taken from the land, and they’re entitled to have a defense
whether it was taken from this land or somebody else’s land.” At
the conclusion of the hearing, the chancellor took the case under
advisement, and later issued an order quieting title to the
described property in appellants, but declining to award damages
for conversion of the stone.

In this appeal, appellants argue that the chancellor erred in
considering the testimony which was offered to circumvent the
allegations in the complaint. They contend that the averments in
the complaint were admitted by the default and thus were not
open for contest. Based on the allegations in the complaint and the
proof submitted, appellants maintain that they were entitled to
recover damages for the conversion of the stone.

[1,2] The general rule is that in an inquiry of damages
upon default, all of the plaintiff’s material allegations are to be
taken as true, and the determination of the amount of the
damages to be awarded is all that remains to be done. Clark v.
Collins, 213 Ark. 386, 210 S.W.2d 505 (1948). The plaintiff, of
course, must introduce evidence to support any judgment for
damages, in excess of nominal damages. Kohlenbergerv. Tyson'’s
Foods, Inc., 256 Ark. 584, 510 S.W.2d 555 (1974). Although he
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is entitled to offer proof in mitigation of damages, a defaulting
defendant may not controvert the plaintiff’s right to recover as the
default fixes the defendant’s liability on the plaintiff’s cause of
action. See id. See also e.g. Ferri v. Braun, 236 Ark. 329, 366
S.W.2d 286 (1963); Mizell v. McDonald, 25 Ark. 38 (1867);
Thompsonv. Haislip, 14 Ark. 220 (1853). As was more recently
said by our supreme court in B& F Engineering, Inc.v. Controneo,
309 Ark. 175, 830 S.W.2d 835 (1992):

Under the Arkansas Rules of Civil Procedure a default
judgment establishes liability but not the extent of dam-
ages. Proof is still required to establish the amount of
damages except in suits in which a verified account has
been submitted. After default the defendant has the right
to cross-examine the plaintiff’s witnesses, to introduce
evidence in mitigation of damages, and to question on
appeal the sufficiency of the evidence to support the
amount of damages awarded. The defaulting defendant
may not introduce evidence to defeat the plaintiff’s cause
of action.

Id. at 181, 830 S.W.2d at 838-39 (citation omitted).

[3,4] Conversion is a common law tort action for the
wrongful possession or disposition of another’s property. France
v. Nelson, 292 Ark. 219, 729 S.W.2d 161 (1987). In order to
maintain an action to recover damages for the conversion of
property, the plaintiff must show title in the property so wrong-
fully taken or converted. Passwater Chevrolet Co. v. Whitten,
178 Ark. 136, 9 S.W. 1057 (1928). Here, the appellee’s liability
for conversion was settled by the default. By failing to submit a
timely answer, the appellee admitted the allegations in the
complaint that appellants owned the property and that the stone
was removed from the land in question. Under the authorities,
proof to the contrary was not competent to defeat appellant’s
cause of action. From the record, it appears that the chancellor
was influenced by the testimony which was designed to avoid
appellee’s liability. We, therefore, remand this case to the
chancery court for the chancellor to determine the issue of
damages on the record already made.

[S] For purposes of remanding, however, we point out that
we do not agree with appellants’ contention that they may recover



94 GARDNER v. ROBINSON [42
Cite as 42 Ark. App. 90 (1993)

treble damages for the removal of the stone pursuant to Ark.
Code Ann. § 18-60-102(a) (1987). By proceeding in equity,
rather than at law, appellants waived the consideration of an
award of treble damages under the statute, as courts of equity will
not aid in the enforcement of penalties. See Augusta Cooperage
Co. v. Bloch, 153 Ark. 133, 239 S.W. 760 (1922).

.Reversed and remanded.
PITTMAN, J., agrees.
ROBBINS, J., concurs,

JouN B. RoBBINs, Judge, concurring. I concur with the
majority’s decision and the rationale set forth in its opinion. I
would add, however, that except in a case involving a verified
statement of account as provided in Ark. Code Ann. § 16-45-104
(1987), a plaintiff who is entitled to judgment by default must
prove his damages with no less certainty than a plaintiff who
contends against a non-defaulting defendant. See Ark. R. Civ. P.
55(b) and Rice v. Kroeck, 2 Ark. App. 223, 619 S.W.2d 691
(1981).Idonot understand this reversal and remand to constitute
a determination by this court that appellants have proven their
damages with sufficient certainty, only that the trial court must
make such determination without regard to the testimony of
Dewayne Jones, who testified that he owned the land from which
the stone was removed.




